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(2) Has in its possession written ma-
terial that substantiates its claim at
the time the claim is made;

(3) States in immediate conjunction
with the claim:

(i) The beginning and ending dates
when the represented earnings were
achieved; and

(ii) The number and percentage of all
persons who purchased the business op-
portunity prior to the ending date in
paragraph (b)(3)(i) of this section who
achieved at least the stated level of
earnings.

(c) Disseminate industry financial,
earnings, or performance information
unless the seller has written substan-
tiation demonstrating that the infor-
mation reflects, or does not exceed, the
typical or ordinary financial, earnings,
or performance experience of pur-
chasers of the business opportunity
being offered for sale.

(d) Fail to notify any prospective
purchaser in writing of any material
changes affecting the relevance or reli-
ability of the information contained in
an earnings claim statement before the
prospective purchaser signs any con-
tract or makes a payment or provides
other consideration to the seller, di-
rectly or indirectly, through a third
party.

§437.5 Sales conducted in Spanish or
other languages besides English.

(a) If the seller conducts the offer for
sale, sale, or promotion of a business
opportunity in Spanish, the seller must
provide the disclosure document re-
quired by §437.3(a) in the form and lan-
guage set forth in appendix B to this
part, and the disclosures required by
§§437.3(a) and 437.4 must be made in
Spanish.

(b) If the seller conducts the offer for
sale, sale, or promotion of a business
opportunity in a language other than
English or Spanish, the seller must
provide the disclosure document re-
quired by §437.3(a) using the form and
an accurate translation of the language
set forth in appendix A to this part,
and the disclosures required by
§§437.3(a) and 437.4 must be made in
that language.

§437.6

§437.6 Other prohibited practices.

In connection with the offer for sale,
sale, or promotion of a business oppor-
tunity, it is a violation of this part and
an unfair or deceptive act or practice
in violation of Section 5 of the FTC Act
for any seller, directly or indirectly
through a third party, to:

(a) Disclaim, or require a prospective
purchaser to waive reliance on, any
statement made in any document or
attachment that is required or per-
mitted to be disclosed under this Rule;

(b) Make any claim or representa-
tion, orally, visually, or in writing,
that is inconsistent with or contradicts
the information required to be dis-
closed by §§437.3 (basic disclosure docu-
ment) and 437.4 (earnings claims docu-
ment) of this Rule;

(¢) Include in any disclosure docu-
ment or earnings claim statement any
materials or information other than
what 1is explicitly required or per-
mitted by this Rule. For the sole pur-
pose of enhancing the prospective pur-
chaser’s ability to maneuver through
an electronic version of a disclosure
document or earnings statement, the
seller may include scroll bars and in-
ternal links. All other features (e.g.,
multimedia tools such as audio, video,
animation, or pop-up screens) are pro-
hibited;

(d) Misrepresent the amount of sales,
or gross or net income or profits a pro-
spective purchaser may earn or that
prior purchasers have earned;

(e) Misrepresent that any govern-
mental entity, law, or regulation pro-
hibits a seller from:

(1) Furnishing earnings information
to a prospective purchaser; or

(2) Disclosing to prospective pur-
chasers the identity of other pur-
chasers of the business opportunity;

(f) Fail to make available to prospec-
tive purchasers, and to the Commission
upon request, written substantiation
for the seller’s earnings claims;

(g) Misrepresent how or when com-
missions, bonuses, incentives, pre-
miums, or other payments from the
seller to the purchaser will be cal-
culated or distributed;

(h) Misrepresent the cost, or the per-
formance, efficacy, nature, or central
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§437.7

characteristics of the business oppor-
tunity or the goods or services offered
to a prospective purchaser;

(i) Misrepresent any material aspect
of any assistance offered to a prospec-
tive purchaser;

(j) Misrepresent the likelihood that a
seller, locator, or lead generator will
find locations, outlets, accounts, or
customers for the purchaser;

(k) Misrepresent any term or condi-
tion of the seller’s refund or cancella-
tion policies;

(1) Fail to provide a refund or can-
cellation when the purchaser has satis-
fied the terms and conditions disclosed
pursuant to §437.3(a)(4);

(m) Misrepresent a business oppor-
tunity as an employment opportunity;

(n) Misrepresent the terms of any
territorial exclusivity or territorial
protection offered to a prospective pur-
chaser;

(0) Assign to any purchaser a pur-
ported exclusive territory that, in fact,
encompasses the same or overlapping
areas already assigned to another pur-
chaser;

(p) Misrepresent that any person,
trademark or service mark holder, or
governmental entity, directly or indi-
rectly benefits from, sponsors, partici-
pates in, endorses, approves, author-
izes, or is otherwise associated with
the sale of the business opportunity or
the goods or services sold through the
business opportunity;

(q) Misrepresent that any person:

(1) Has purchased a business oppor-
tunity from the seller or has operated
a business opportunity of the type of-
fered by the seller; or

(2) Can provide an independent or re-
liable report about the business oppor-
tunity or the experiences of any cur-
rent or former purchaser.

(r) Fail to disclose, with respect to
any person identified as a purchaser or
operator of a business opportunity of-
fered by the seller:

(1) Any consideration promised or
paid to such person. Consideration in-
cludes, but is not limited to, any pay-
ment, forgiveness of debt, or provision
of equipment, services, or discounts to
the person or to a third party on the
person’s behalf; or

(2) Any personal relationship or any
past or present business relationship
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other than as the purchaser or operator
of the business opportunity being of-
fered by the seller.

§437.7 Record retention.

To prevent the unfair and deceptive
acts or practices specified in this Rule,
business opportunity sellers and their
principals must prepare, retain, and
make available for inspection by Com-
mission officials copies of the following
documents for a period of three years:

(a) Bach materially different version
of all documents required by this Rule;

(b) Each purchaser’s disclosure re-
ceipt;

(c) Each executed written contract
with a purchaser; and

(d) All substantiation upon which the
seller relies for each earnings claim
from the time each such claim is made.

§437.8 Franchise exemption.

The provisions of this Rule shall not
apply to any business opportunity that
constitutes a ‘“‘franchise,”” as defined in
the Franchise Rule, 16 CFR part 436;
provided, however, that the provisions
of this Rule shall apply to any such
franchise if it is exempted from the
provisions of part 436 because, either:

(a) Under §436.8(a)(1), the total of the
required payments or commitments to
make a required payment, to the
franchisor or an affiliate that are made
any time from before to within six
months after commencing operation of
the franchisee’s business is less than
$500, or

(b) Under §436.8(a)(7), there is no
written document describing any mate-
rial term or aspect of the relationship
or arrangement.

§437.9 Outstanding orders;
tion.

preemp-

(a) A business opportunity required
by prior FTC or court order to follow
the Franchise Rule, 16 CFR part 436,
may petition the Commission to amend
the order or to stipulate to an amend-
ment of the court order so that the
business opportunity may follow the
provisions of this part.

(b) The FTC does not intend to pre-
empt the business opportunity sales
practices laws of any state or local
government, except to the extent of
any conflict with this part. A law is
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